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Why are they important?
 An enforceable indemnity provision is the lynchpin to

contractual liability coverage.

 “Legalese” and other (valid) complaints

“It is hard to imagine another set of legal terms with more
soporific effect than indemnity, subrogation, contribution,
co-obligation and joint tortfeasorship. Perhaps because the
words describe legal relationships between multiple parties, they
are vaguely reminiscent of complex mathematical equations
which, after all, also describe relationships, except in numbers
rather than words – and for most of us, they are about as easy to
understand. Even lawyers find that words like ‘indemnity’
and ‘subrogation’ ring of obscure Martian dialect.”

Herrick Corp. v. Canadian Ins. Co. of  California, 29 Cal.App.4th 753, 34 Cal.Rptr.844 (4th Dist. 
1994).
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Indemnity Provisions 101
 Enforceability varies dramatically from state to state

 Which law applies?
 Choice of law provision
 Other factors (location of parties, where was contract negotiated/signed, 

place of performance)

 Generally, agreements are categorized by courts as one of three 
types:

(1) broad form
(2) intermediate form
(3) limited form

 Many provisions are not easily categorized or mix elements of 
each “type”

© 2010 Schubert & Evans, P.C.



Broad Form Indemnity Agreements

 Indemnitor indemnifies the indemnitee for
(1) indemnitor’s sole negligence;
(2) indemnitee’s sole negligence; and,
(3) joint negligence of indemnitor and indemnitee

 Seeks to transfer entire risk of loss to indemnitor

 Numerous obstacles to enforcement

 Enforceability prohibited or severely restricted in many 
states
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Intermediate Form Indemnity 
Agreements

 Indemnitor indemnifies the indemnitee, for:
(1) indemnitor’s sole negligence; and
(2) joint negligence of indemnitor and indemnitee

 Indemnitor assumes all risk of loss except where 
indemnitee is solely at fault

 Source of numerous conflicts between indemnitor and 
indemnitee

 Frequently requires indemnitor to provide defense 
pending ultimate resolution
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Limited Form (Comparative Fault) 
Indemnity Agreements

 Basically provides that each party will take care 
of their own negligence

 Will usually be enforced by courts

 May actually be less favorable than what 
jurisdiction provides

© 2010 Schubert & Evans, P.C.



Issues in Analyzing Enforceability

 What degree of fault can be transferred in the particular 
jurisdiction?

 Can sole negligence be transferred?

 Special concerns regarding “construction” contracts
 Anti-indemnity statutes

 2007 Texas Legislature:  House Bill 2262, Senate Bill 346
The Subcontractors’ Relentless Effort.
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Enforceability Under Texas Law:
“We don’t like liars, cheaters, and tricksters”

 “Fair Notice” Doctrine
(1) “Express Negligence” Rule
(2) “Conspicuousness” Requirement

 Caveat:  Doctrine does not apply if indemnitee 
had “actual knowledge”.
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“Express Negligence” Rule

 Party seeking indemnity for its own negligence 
must state it specifically within the contract.  
Dresser Industries, Inc. v. Page Petroleum, Inc., 53 S.W.2d 505 (Tex. 1993)

 Does not require use of the term “negligence”.  
Banzhat v. ADT Sec. Sys. Southwest, Inc., 28 S.W.3d 180 (Tex.App. – Eastland 
2000, pet. denied)

 Correct inquiry: whether parties made clear in 
agreement intent of the indemnitor to indemnify 
the indemnitee for its own acts of negligence.
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“Conspicuousness” Requirement

 Must attract the attention of a reasonable 
person. 
Ling & Co. v. Trinity Sav. & Loan Ass’n, 482 S.W.2d 841 (Tex. 1972)

 Separate provision, bold, capitalization, 
contrasting font/color.
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Examples
Asset Purchase Agreement

*        *        *
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Examples
“Boilerplate” Subcontractor Agreement

*        *        *
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Maximizing Enforceability

 Analyze jurisdiction’s indemnity law carefully
 Avoid “boilerplate” provisions for use in multiple states
 Separate indemnity provisions for different types of

activities
 Document specific contracting intent
 Be particularly cautious with “construction”/design

contracts
 Establish who controls defense/settlement of claim
 Place indemnity provisions and insurance provisions in

separate parts of contract
© 2010 Schubert & Evans, P.C.


